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QUESTIONS PRESENTED 


1. Whether the Juvenile Court entered a valid waiver order, 


where following remand by the District Court, the record does not 
reveal either a sufficient hearing or full investigation with refer- 


ences to the pending charges. 


2. Whether a delay of more than two years between indict- 
ment and trial violated appellant's Sixth Amendment right to ai speedy 
trial. 


TS CASE WAS Wet PREVIOUSLY BEFRRE THE 
Collet on WWE MLAZTS, 


REFERENCES TO RULINGS 
Following trial by jury, appellant on September 30, 1968 
was convicted of house breaking and grand larceny pursuant to an 
indictment charging violation of Sections 1801 and 2201, District 
of Columbia Code (1967). On February 28, 1969, he was sentenced 


under the provisions of Section 5010(b), Title 18, United States 


Code to an indeterminate term under the Federal Youth Corrections 


Act. Subsequent motions for release pending appeal were denied by 


the District Court and this Court. 


STATEMENT OF THE CASE 
~ $ince the factual aspects surrounding the offense charged 
are not involved in the questions to be decided on this appeal, they 


will be only briefly stated here. 


Purcell Mosby and Luther Mosby, the owners of a jewelry 


store, located at 707 Kennedy Street, N. W. in the District of 
Columbia, testified that on July 153 1966 between 10:00 P. M. and 
11:00 P. M., they were both present in their store (Tr. 14, 32). 
They further testified that they heard the noise of their show 
window being broken and saw a man taking a quantity of merchandise 
therefrom (Tr. 14-15, 33). They both pursued the man and apprehended 
him a short distance from the store (Tr. 19, 34). Both identified 
the apprehended person as the appellant (Tr. 17, 35). The testimony 
further indicated that the merchandise which was found missing 
exceeded the value of $100.00 (Tr. 35-36). Mrs. Pauline Mosby, who 
was likewise present in the store also identified the appellant and 
testified that she saw him break the window with a brick and remove 
merchandise, after which he ran away (Tr. 45-46). 

The appellant was born on June 14, 1949. ‘The Juvenile 
Court initially waived its jurisdiction over appellant with respect 
to the instant charges on August 24, 1966. The last hearing held by 
the Juvenile Court before such order, took place on July 12, 1966 -- 
three days before the actions occurred which are the basis for this 
indictment. The grand jury indicted appellant on September 27, 1966. 


as 


On December 9, 1966, the District Court remanded the matter to the 
Juvenile Court "with directions to conduct a hearing as provided by 
Section 1553, Title 11 of the D. C. Code, as amended, to determine 
whether or not the Juvenile Court should waive jurisdiction over the 
defendant". Hearings were held by the Juvenile Court on February 17, 


1967 and February 28, 1967, and a new waiver order was issued on 


March 14, 1967. The transcripts of such hearings were not originally 


included with the Juvenile Court but have now been made a part of the 
supplemental record on appeal. 
The appellant was in custody from July 15, 1966 to 


December 27, 1966 and from the date of his conviction to the present. 


STATEMENT OF POINTS 
1. That! the almost perfunctory proceedings held by the 
Juvenile Court following remand by the District Court failed to meet 
the standard of a "full investigation" as a condition for waiver. 
2. That the substantial delay in bringing appellant to 
trial on the charges here involved violated his Sixth Amendment 


rights. 


SUMMARY OF ARGUMENT 

The record in this case can leave no coubt that there was 
a substantial defect in the proceedings held before the Juvenile 
Court pursuant to which that Court initially waived its jurisdiction. 
The District Court correctly perceiving this defect remanded the case 
to the Juvenile Court for a hearing that would accord with the 
statute. The Juvenile Court which had first waived jurisdiction with 
respect to an alleged offense [the crime of which appellant now stands 
convicted] that occurred after the date of its last hearing, did little 
more following the remand than to receive a psychologist's report. It 
did hold two hearings, but there is little evidence of recordiches: it 
considered the treatment or rehabilitation facilities available, and 


no evidence at all that it considered the elements of the charged 


offense. Under these facts, it appears plain that the Juvenile Court ~ 


could enter no valid waiver order and, therefore, the indictment should 
be dismissed. 

It is further contended that most of the delay of ee than 
two years in bringing this matter to trial is chargeable to the 
Government. The delay being totally unreasonable, the appellant's 


Constitutional rights to a speedy trial were violated. 


JURISDICTIONAL STATEMENT 
This Court's jurisdiction is founded on §1291 and §1294, 


Title 28, United States Code (1964). 


STATUTE AND RULES INVOLVED 


District of Columbia Code (1967), Title 11 


§1553. Waiver of jurisdiction in case of felony and transfer of case 


When a child 16 years of age or over is charged with an 
offense which if committed by a person 18 years of age or over is a 
felony, or when a child under 18 years of age is charged with an 
offense which if committed by a person 18 years of age or over is 
punishable by death or life imprisonment, a judge may, after full 
investigation, waive jurisdiction and order the child held for trial 
under the regular procedure of the court which would have jurisdiction 
of the offense if committed by a person 18 years of age or over; or 
the other court may exercise the powers conferred upon the Juvenile 
Court by this chapter and subchapter LI of chapter 23 of Title 16 in 
conducting and disposing of such cases. Dec. 23, 1963, Pub. L. 88-241, 
§ 1, 77 Stat. 499. 


Uniform Rules of Judges of the Juvenile Court for the District of 
Columbia (May 18, 1966) 


No. 1: Waiver Standards and Factors Relevant Thereto. 


A judge in making his decision whether or not to waive will 
be guided by the following two standards, either one of which may serve 
as a sufficient basis for waiver: 


1. Treatability of the juvenile, i. e., whether or not there 
are reasonable prospects for rehabilitating the juvenile by the use of 
facilities currently available to the Juvenile Court. 


2. Protection of the public, i. e., whether or not there are 
reasonable prospects for adequately protecting the public by the use of 
facilities currently available to the Juvenile Court. 


For the purpose of evaluating a particular case in terms of 
the Waiver Standards, the following factors are deemed relevant: 
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a. Respondent's prior delinquent acts and the nature of 
his conduct therein. 


b. Nature of Respondent's alleged conduct in connection 
with the current charge, to the extent that 


(1) such conduct forms a pattern of antisocial conduct 
that seems beyond the rehabilitative reach of facilities available to 
the Juvenile Court, or 


(2) such conduct indicates that the juvenile is dangerous 
to the public (dangerous to be measured in light of circumstances sur~ 
rounding the alleged conduct, such as aggressiveness, premeditation and 
the nature of the reasonably foreseeable consequences.) 


c. Respondent's age, to the extent that a length of time 
beyond the limits of Juvenile Court jurisdiction is required for reason- 
able prospects of rehabilitation. 


d. Respondent's attitude, to the extent that it bears on 
his willingness to cooperate with Juvenile Court rehabilitative efforts. 


e. Respondent's family environment (including the degree 
of care, supervision and support it provides the Respondent), to the 
extent that family support is essential to the Juvenile Court's 
rehabilitative program. 


f. Respondent's prior contacts with rehabilitative 
facilities available to the Juvenile Court, in terms of the extent and 
apparent rehabilitative impact of such contacts. 


g- Respondent's history of running away from juvenile 
institutions. 


h. Respondent's history of aggressive or disruptive 
conduct while at juvenile institutions, to the extent that 


(1) such conduct might result in Respondent's being 
isolated from the rehabilitative program of the juvenile institutions, 


(2) such conduct might endanger the safety of other 
inmates at such juvenile institutions, or 


(3) such conduct might impair the effectiveness of the 
rehabilitative programs for the other inmates at such juvenile 
institutions. 


i 


ARGUMENT 
I 
With respect to Point I, appellant desires the Court to read the 
motion to dismiss indictment filed in the District Court_on December 1, 
1966, the waiver order and statements in support thereof, dated 
- August 24, 1966 and March 14, 1967, and the transcripts of waiver 
hearings held on February 17, 1967 and February 28, 1967. 

Responding to appellant's motion, the District Court while 
declining to dismiss the indictment, on December 9, 1966 remanded the 
case to the Juvenile Court "with directions to conduct a hearing as 
provided by Section 1553, Title 11 of the D. C. Code, as amended, to 
determine whether or not the Juvenile Court should waive jurisdiction 
over the defendant". On August 24, 1966, the Juvenile Court had 
waived jurisdiction. This was preceded by a series of hearings which 
had been held with reference to a charge against appellant, not 
involved here. But although the events that formed the basis of the 
present indictment did not take place until July 15, 1966 -- three 
days following the last Juvenile Court hearing --, that court referred 
to those charges and waived jurisdiction with respect to them. Under 
those facts, we submit, the District Court was correct to remand the 


case to the Juvenile Court for an appropriate hearing. 


Unfortunately, the order of remand does not expressly state 


the type of hearing or proceeding the District Court deemed to be 
necessary under the circumstances. However, in the setting of the 


one 


facts which the motion called to the Aroion of the District, Judge, 
several conclusions appear clearly warranted. The District Court was 
obviously convinced that the Supreme Court's requirement of "procedural 
regularity" would not tolerate sustaining a waiver order entered as a: 
consequence of hearings and investigations that preceded the alleged 
offense. Kent v. United States, 383 U. S. 541, 86 S. Ct. 1045, 16 L. 
Ed. 2d 84. The District Judge must have perceived that the “critically 
important" action determining the juvenile's statutory rights could 
not be allowed to stand, when waiver is ordered in a matter which from 
all that appeared in the record had not been formally before that court 


when it considered the question. Black v. United States, 122:U. S. 


App. D. C. 393, 355 F. 2d 104. The decisions of this Court have left 


no doubt that in order for waiver to be valid, the Juvenile Court must 
address itself to the facts of the particular offense charged’ and it is 
with respect to such charge that the "full investigation" mandated by 
the statute is to proceed. Pee v. United States, 107 U. S. App. D. C. 
47,274 F. 2d 556; Green v. United States, 113 U. S. App. D. C. 348, 308 
F. 2d 303. See.also: Paragraph 2b of the Uniform Rule of Judges of 
the Juvenile Court, reproduced supra. In Green, this Court re-affirmed 
the statement of the Pee case that waiver requires "an inquixy not only 
into the facts of the alleged offense but also into the qaeation whether 
the parens patriae plan of procedure is desirable and proper in the 
particular case". (113 U. S. App. D. C. 350). 

The foregoing authorities demonstrate that §11-553 of the Code 
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requires not only a hearing before waiver, but makes it incumbent on 
the Juvenile Court to explore fully all of the available alternatives 


to treating the juvenile as an adult. Haziel v. United States,- U. S. 


App. D. C. -, 404 F. 24 1275. This principle is consistent with the 


recognized rule that waiver is to be the exception to non-criminal 
treatment of juveniles. Harling v. United States, 111 U. S. App. D. C. 
174, 295 F. 2d 161. 

Against the background of the aforementioned decisional law, 
the steps taken by the Juvenile Court following remand fall far short 
of meeting the required standards. The record reveals that hearings 
were held on February 17, 1967 and February 28, 1967. What took 
place at those hearings must be Dare atooe in the perspective of the 
Juvenile Court's order of January 9, 1967 which had effectively 
limited the effort of appellant's trial counsel to obtain a meaningful 
adjudication of the waiver question. All that counsel was permitted 
to do was to question witnesses on their contacts with appellant since 
the previous hearing. In addition, the Court psychologist administered 
certain diagnostic tests and rendered a brief report. Even within this 
Limited framework, the testimony of Messrs. Tate and Lincoln indicated 
various possibilities of vocational rehabilitation under supervision. 
In addition, the court's director of social services reiterated his 
earlier recommendation against waiver. The psychologist's report 
merely found the absence of mental disease, borderline, intelligence, 
retarded manual dexterity and some evidence of hostile attitudes. 
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We believe it to be highly significant that, except for 


the reference to the psychological examination, the second statement 


in support of waiver is an almost word-for-word copy of the previous 
(August 24, 1966) statement. The record is devoid of any suggestion 
that the Juvenile Court in any manner considered the waiver question 
in the light of the pending charge. There is no reference whatever 
to the circumstances surrounding the offense, its seriousness, or 
lack thereof, nor is there any mention of rehabilitative alter- 
natives. Whatever the appellant's prior juvenile record may have 
indicated, the Juvenile Court was charged to exercise its dis- 
cretion in a manner permitting appropriate appellate review. As the 
Supreme Court said in the Kent case: 

"Meaningful review requires that the reviewing court should 
review. It should not be remitted to assumptions. It must have 
before it a statement of reasons motivating the waiver including, of 
course, a statement of the relevant facts. It may not ‘assume’ that 
there are adequate reasons, nor may it merely assume that ‘full in- 
vestigation’ has been made. Accordingly, we hold that it is incumbent 
upon the Juvenile Court to accompany its waiver order with a statement 
of the reasons or considerations therefor. We do not read the statute 
as requiring that the statement must be formal or that it should 
necessarily include conventional findings of fact. But the statement 
should be sufficient to demonstrate that the statutory requirement of 
"full investigation’ has been met; and that the question has received 
the careful consideration of the Juvenile Court; and it must ‘set forth 
the basis for the order with sufficient specificity to permit mean- 
ingful review." (383 U. S. 561). 

This Court has held that failure to decide the waiver 
question in a valid manner is not harmless error. Black v. United 
States, supra. The record as now presented discloses virtually no 


evidence that after remand the Juvenile Court performed its task as 
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prescribed by the Supreme Court and this Court. Moreover, the 
“yniform Policy of the Judges" of the Juvenile Court, dated May 18, 
1966, paragraph 2b, sets forth standards which require specific 
consideration of the juvenile's conduct in relation to the “current 


charge". We submit that the Juvenile Court's order meets none of 


the aforementioned criteria and, therefore, should not be permitted 


to stand. 


Il 

While it would be difficult in the present case to show 
that any specific prejudice resulted from the delay in bringing this 
case to trial, this Court has recognized the inherent prejudice of 
delay. Hedgepeth v- United States, 124 U. S. App- D. C. 291, 364 
F. 2d 684; McNeill v- United States, No. 21,570, decided June 4, 1968. 
To be sure, the appellant was in custody in connection with the present 
charge for Scone eky six months only before his conviction. How- 
ever, that period of time is not insignificant and the Supreme Court 
has recognized "anxiety and concern accompanying public accusation" as 
elements Seaetying the rationale of Sixth Amendment safeguards. United 
States v- Ewell, 383 U. S. 116, 120, 86 S. Ct. 773, 776, 15 L. Ed. 2d 
627. It is also true that some delay was occasioned at the request of 
appellant (although there was one request for continuance by the 
Government) - Specifically, on July 27, 1967, appellant's trial counsel 


moved to stay the trial of this case pending appeal from the District 


a Te 


Court's order dismissing a petition for writ of habeas corpus. But 
the habeas corpus action had been filed to challenge the constitution- 
ality of the waiver proceedings on substantially the same grounds 
contained in part I of the argument herein. We submit, therefore, 
that the resulting delay should not be attributed to sppaitene? Most 
importantly, however, following dismissal by this Court of the habeas 
corpus appeal (Smith v. Stone, No. 21, 182) on October 16, 1967, no 
action was taken to commence the trial for more than eleven months. 
This inaction is totally without explanation and should not be 


countenanced. 


CONCLUSION 
In view of the foregoing reasons the judgment of the District 


Court should be reversed with direction to dismiss the indictment. 


Respectfully submitted, 
Nathan Sinrod 
Werner Strupp 
Attorneys for Appellant 


(both appointed by this Court) 


1705 DeSales Street, N. W.' 


Washington, D. C. 20036 


